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ODI's clients maintain significant annual marketing budgets which utilize telemarketing
to contact persons who previously purchased from the clients. These calls focus on both sales of
the same products previously purchased and new products.

The Commission Rules expressly authorize ODI's clients and vendors to initiate a
telemarketing call to a subscriber whose telephone number is on the national do-not-call registry
("Registry"), provided the subscriber previously purchased a product from ODI's client within
eighteen (18) months immediately preceding the date of the call.6 By adopting this exemption,
the Commission recognized that important aspects of the marketers' business plans are based
upon contacting previous customers.? Moreover, the Commission recognized that customers
typically expect to receive telephone solicitations from companies from whom they previously
purchased products.8

The New Jersey Rules, on the other hand, provide a significantly narrower and more
restrictive transaction-based exemption: ODI's vendors may initiate telephone solicitations to
numbers on the Registry only if its clients currently transact business with the subscribers. The
New Jersey Rules preclude the vendors from calling New Jersey residents who completed a
purchase of a product within eighteen (18) months of the date of the call.

The restriction contained in the New Jersey Rules will have a severely detrimental effect
on the marketing efforts ofODI and its clients and disregard the Commission's [mdings.

4. The New Jersey Rules Provide More Specific Disclosure Requirements
Which Make Company-Specific Do-Not-Call Requests Applicable to ODl's
Vendors and Clients

ATA's petition addresses the conflict between the disclosure requirements contained in
the Commission Rules and the New Jersey Rules. The New Jersey Attorney General confirmed
that company-specific do-not-call requests apply to ODI's clients and vendors:

COMMENT: Commenters feel that by making telemarketers
identify themselves to the consumer any do not call request will
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47 C.F.R. § 64.1200(1)(3) (2003).

68 Fed. Reg. at 44, 147.

68 Fed. Reg. at 44,158.
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apply to the telemarketer as well as to the seller for whom the
telemarketer is making the call.

RESPONSE: The commenters are correct in that the rules require
any do not call request made by a consumer to apply to the
telemarketer itself as well as the seller.9

ODI agrees with the ATA that such an interpretation is unprecedented. lO Since a single
such request by a consumer will prevent the vendor from calling the consumer again on behalfof
any seller, it will create undue hardship on ODI and its clients when attempting to outsource
telemarketing programs.

The Commission Rules do not have the same effect. Company-specific do-not-call
requests apply only to the seller on whose behalf the call was made and do not apply to the
telemarketer.

Enforcement ofthe Commission Rules will greatly reduce the number of telemarketers
available to perform telemarketing services for sellers. ODI and its clients will be forced to
break-up programs by vendors, depending upon the contents ofthe vendors' respective internal
do-not-calllists. It will result in higher compliance costs for ODI, its clients and vendors, result
in consumer confusion and ultimately result in higher prices.

5. Conclusion

The provisions of the New Jersey Act and New Jersey Rules discussed above impose
regulatory requirements on ODI, its clients and vendors that are far more restrictive than those
imposed by the Commission Rules. New Jersey's more restrictive regulations contravene the
clear intent of Congress to create uniform national rules, and to ensure that individual privacy
rights and public safety interests are balanced with the legitimate interests of telemarketers to
engage in commercial speech and trade. The New Jersey Act and New Jersey Rules disregard

9 N.J. Reg. v. 36, n. 10, cmt. 44 (May 17, 2004) (Attached at Exhibit 2).

10 American Teleservices Association, Petition for Declaratory Ruling with Respect to Certain Provisions of
the New Jersey Consumer Fraud Act and the New Jersey Administrative Code, CG-Docket No. 02-278, (August 24,
2004).
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